Excerpt from FS Series #10: establishing modern secured financing reform in developing economies
E1. BiH: Getting it Right
The objective of the USAID Pledge Registry Project, which started in 2002, was to reform BiH’s secured financing system. The project’s three components — legal reform, registry reform, and building local capacity — were aimed at removing the barriers that existed to financing based on movable property as security.
BiH is a federation comprising a national government with three subnational entities: the Federation of Bosnia and Herzegovina, the Republic of Srpska, and Brcko, a much smaller district. The BiH constitution divides legislative powers among the national government and its three subnational entities. Property rights, including those that arise out of secured transactions, fall under subnational jurisdiction. As a result, each of the sub-national governments has the authority to create a separate law and a separate registry system.

Prior to project start, the BiH secured financing legal system was deficient for several reasons. First, the country’s legal tradition in commercial law did not recognize modern concepts of secured financing law. For example, the use of future property as security for credit and modern priorities schemes were foreign to the legal system. Second, an earlier reform resulted in three separate pieces of legislation, one for each sub-national unit. None of the BiH entities had a modern registry, despite that each had laws requiring them.
The old-style registration systems were not computerized; mortgages and pledges were recorded manually in “registrations books” located at local court houses. The registration procedure was lengthy and often resulted in errors. Mortgages and pledges were deleted by hand — by crossing the record out with red ink.

Furthermore, people seldom used movable property to secure credit. Credit was limited because real estate was the primary security; it was available only to those with undisputed title to land.
E1a. Results
Law reform. Several aspects of BiH’s legal system were reformed. The most challenging part of the reform was to create unified secured financing legislation for the whole country. This required an exception to the constitutional division of power provisions. Moreover, a unified legal system would necessarily require revocation of the earlier laws enacted with the support of the international community, essentially reversing earlier reforms. Finally, the proposed secured financing regime had to accommodate BiH’s civil law tradition without sacrificing its efficacy. The BiH political environment was not conducive for this kind of reform. Opposition to the unification of public institutions at the national level was high, and reversing an earlier reform supported by the international community added to the hostile environment. Secured financing reform also required interaction with other uncoordinated initiatives, such as bankruptcy reform and financial leasing, which were taking conflicting approaches.
The project conducted a detailed drafting exercise with local stakeholders and six months of work with BiH parliamentary committees and members during the legislative process. Then, in October 2005, the national parliament of BiH passed new national secured financing legislation, the BiH Framework Pledge Law. This law contains all elements of a modern secured financing system tailored to local practice and the BiH legal environment. Representatives throughout BiH supported it, and financial institutions looked forward to secured financing transactions.
Registry reform. The new BiH legislation provided that the law would take effect only after creation of a modern, centralized secured financing registry and a transition period for stakeholders to learn the new system and transfer claims registered under the old system. It opened the door for a single, electronic, Web-based system that users could access from anywhere in the country. The law also provided for adoption of regulations to govern operation of the registry, including setting service fees.
The modern, Web-based registry has been operating for almost five years, and users report complete satisfaction. Registration and searches are done online, and fees are deducted from prepaid user accounts. Registry officials are not involved in the registration process or searches. The system automatically generates confirmations of new registrations and search results, which are provided instantly online. Financial institutions have requested that the government examine expanding the pledge registry to include mortgage registrations. People without an Internet connection or computer skills can get access from private providers for a nominal fee. The fees the registry collects (e.g., for registering and searching) help pay for system maintenance and upgrades. The registry is fully electronic and paperless, and relies on secured digital archives only. The pledge registry has one employee.

Increased local capacity. The new pledge registry system was scheduled to be completed six months before the law went into effect to allow time to train financial institutions in the legal system and operating the registry. Stakeholders used a simulated registry system during training, and the program gave support to academic institutions. By the end of a three-month training period and three months before the law and registry went into effect, all financial institutions, including their legal and credit departments, reported they were ready to use the registry. Each institution had at least two employees trained as trainers. Consequently, during the transition period, each was able to re-register its old claims, to maintain priorities; none reported errors. Today, all financial institutions, including banks, leasing companies, micro-credit organizations, rely regularly on the registry services. Local capacity has also increased among other stakeholders, including the judiciary, enforcement agencies, private and public lawyers, and the public. 

E1b. Lessons Learned
1. Secured financing reform is the “traffic controller” for all secured transactions. To the extent possible, modern secured financing law should centralize priority provisions for all financial transactions that rely on movable property in a single legislative regime. This simplifies risk assessments and creates a springboard for development and expansion of all secured financing devices, including secured loans and financial leasing. It also allows all financial-sector vehicles to develop and operate in harmony, and prevents collusive arrangements to defeat some public and private claims.
2. Coordination among international donor activities is critical. Growing international recognition of the critical role access to credit plays in economic growth has led to the proliferation of financial-sector reform initiatives. However, these often conflict with each other. The most common example is the conflict between financial leasing reform and secured transactions reform, with each implementer trying to enhance the position of its vehicle at the expense of or without considering the importance of the other. Ideally, a reform will include both areas. Effective coordination among reform activities related to secured finance can also produce the desired results.

3. A sustained three-year effort is the average time required to create a successful secured financing regime. Successful reform — that yields a modern secured financing system that demonstrably increases the use of asset-based finance to enlarge domestic credit — requires a sustained, strategic campaign that moves through the stages described above and roots the new regime in the local commercial culture. Providing sustained resources over a sufficient period is even more important than the total amount of allocated financial resources. The BiH experience illustrates the importance of providing technical expertise during the legislative process. International expertise is essential during this period. How it is applied (e.g., meeting directly with lawmakers or providing review and comment about proposed amendments) depends upon the prevailing political environment. Similarly, the new regime will take root more quickly if project experts continue to assist during the initial phases of registry operation.
4. A fully electronic, Web-based registry is always the best solution. Large areas of BiH do not have access to Internet facilities. Furthermore, many farmers, pensioners, and small businesses cannot or do not want to use computer technology. These factors, common in developing countries, often give rise to calls for paper-based transactions. Paper-based applications for registrations and searches require officials to enter data and create and maintain archives that hinder efficiency. BiH authorities resisted the temptation to sacrifice the efficiency of a fully electronic system to meet needs that could be met more effectively in other ways. Committed to electronic-only submissions, they relied on private-sector service providers to meet the needs of those without the technological means to directly access the registry. These providers are easily accessible throughout BiH; they function as intermediaries, allowing all citizens to access the registry database electronically.
5. Modern secured financing systems are suitable for common law and civil law jurisdictions. BiH is a civil law jurisdiction. USAID’s success there proved that secured financing systems can function effectively within any legal environment. Practical solutions that provide reliable information and make commercial transactions less risky and more predictable — a requirement common to all jurisdictions that employ free market economies — can be developed for any legal system.

6. Secured financing systems are naturally national and unified. Unlike immovable property, movables change their location and may travel across jurisdictional boundaries. Modern secured transactions and foreign investment involve cross-border financing and often, international financing. Maintaining multiple legal and registry systems multiplies cost and risk, and requires intense coordination efforts among initiatives in different jurisdictions to achieve consistent future reform. To avoid these complications, reform initiatives that deal with movable property should be on the national level. The BiH experience shows that with the proper lobbying strategy and project design, even the most difficult separatist jurisdictions can come together to achieve national, unified secured financing reforms involving movable property.

7. Creative legal drafting techniques can overcome resistance to law reform. Though sometimes complex, the concepts and rules of modern secured financing law are important for effective operation of the law. Legal concepts that are perceived as foreign and complex can generate political objection. In fact, these core principles can be easily infused into an existing legal system by changing their appearance or form. Creative drafting techniques can address the specific concerns expressed by legal experts within a given jurisdiction, while maintaining the effectiveness and clarity of the law in general.

8. Showing the light at the end of the tunnel — the registry. Secured financing registries are often perceived as complicated to design and operate, and expensive to produce and maintain. In fact, the opposite is true. The database systems are relatively easy to create with the proper specifications that reflect the legal system requirements. The simplicity of using modern secured financing registries can be illustrated at the outset of a project by demonstrating registration and search functions on existing systems to generate support for the reform.
9. Effective training can reach more with less. The swift uptake and now widespread use of the secured financing system among all financial institutions and lawyers in BiH was a result of an effective training and awareness program. The use of IT and innovative training methods can change the commercial behaviors of relevant stakeholders. Online materials provide long-term educational opportunities for private and public institutions. Professional capacity can be increased in the long term through programs in academic institutions and including secured financing topics in curricula at law schools and business schools.

